ANALYSIS OF AMENDED BILL

Franchise Tax Board

Author: _Cal der on Analyst: d oria MConnel | Bill Number: AB 780
Related Bills: Telephone: 845- 4336 Amended Date: 04-13-99
Attorney:  Janet Bal | ou Sponsor:

SUBJECT: Public Entities Report to EDD Nanes and SSA of Contractors

SUMVARY

The bill would require public entities and contractors or subcontractors of
public entities to report the followi ng information to Enpl oynent Devel opnent
Departnent (EDD) for inclusion in its new enployee registry (NER), unless
otherwi se reported to EDD under current |aw

1. Each public entity that nakes state |oans or grants would report the
reci pient’s nane, address, social security nunber (SSN) and the recipient’s
enpl oyer’ s nane;

2. Each public entity, including the Franchise Tax Board (FTB), would report the
name and SSN of each individual (sole proprietor) that contracts with the
entity, unless otherwi se reported to EDD under current law. 1In the event the
contractor is a corporation or partnership, the name and SSN of the
“responsi bl e managi ng person” woul d be reported; and

3. Each contractor or subcontractor who contracts or submts a bid to contract
with the state would report the name and SSN of each enpl oyee who will perform
work on the state contract, unless otherw se reported to EDD under current |aw

The bill describes the formand manner for reporting to EDD and provides the
period during which the reported informati on woul d be retained by EDD

SUMVARY OF AMENDMENTS

The April 13, 1999, anendnent would not require the reporting of service
providers by public entities, if otherwi se reported to EDD under current |aw.

The April 5, 1999, anendnent renoved a requirenment that trades or businesses who
contract with service providers report to EDD the service provider’s nane and
identification nunber and instead would require contractors and subcontractors
who contract with public entities to report their enployees to EDD if otherw se
currently unreported (above #3).

(FTB did not conmplete an analysis of this bill as introduced.)

EFFECTI VE DATE

The above provisions would be operative July 1, 2000.
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LEG SLATI VE H STORY

AB 1630 (1999) This bill is generally the same as |ast year’s AB 1630, which was
returned without the Governor’s signature because it was “unclear that the
significant costs of collecting and reporting data regardi ng those who are

i ndependent contractors of state contractors and those who receive state | oans
and grants will result in increased child support collection.”

PROGRAM HI STORY/ BACKGROUND

Federal |aw requires each state to have a single agency responsi ble for enforcing
child support, but permts delegation of specific tasks to local |evels. The
Departnent of Social Services (DSS) is designated as the California state agency.
By state law, the county district attorneys (DAs) are del egated responsibility
for enforcing child support, which includes collecting current paynents and
delinquencies. Beginning in |late 1993 pursuant to |egislative authorization, FTB
began col |l ecting delinquent child support on behalf of DAs as though the

del i nquenci es were personal inconme taxes, using administrative tax collection
remedi es.

Under the Unenpl oynment Insurance Code (U C), enployers are required on a
quarterly basis to report to EDD information on its enpl oyees, which includes
each enployee’s SSN. EDD s enpl oyer/enpl oyee information is available to FTB
shortly after the end of each quarter. Additionally, under California | aw, EDD
mai ntains the NER Al enployers are required to report new hires within 20 days
of their start-to-work date. The NER was created and is mmintained in response
to a federal mandate.

In addition, trades or businesses that pay $600 or nore for personal services to
ot her than an enployee are required to file an information return (1099M SC) at
the end of the cal endar year, reporting the nonenpl oyee conpensation to the

I nternal Revenue Service (IRS) and/or FTB.

Under current |aw and practice, FTB uses an automated collection systemto
garni sh wages and attach bank accounts of debtors. Typically, the automated

coll ection systemuses the debtor’s SSN to search tax records and tax information
returns filed by banks, other third parties, EDD records and 1099 information to
| ocate the debtor’s assets. Upon a match of the SSN and the asset, a w thhol ding
order is issued. An order to withhold (OTW is issued for bank accounts, cash,
and cash equivalents. Continuous OTW generally are used to attach contractua
paynment s and/ or nonenpl oyee conpensation. Earnings w thholding orders (EWD) are
used to garni sh wages or, in the case of child support collections, may attach
contractual paynents and/ or nonenpl oyee conpensation. An EWO for delinquent
child support generally attaches 50% of the paynent due the obligor.

To use EDD s quarterly wage informati on, FTB accesses EDD s data base. However,
for FTB to use EDD s NER, EDD requires that FTB provide a nmagnetic media tape
containing a list of the delinquencies. For collection of child support

del i nquencies, FTB routinely provides EDD with its list. However, the vol um nous
size of the PIT file precludes FTB fromusing this process for PIT collections.

In the case of corporations, partnerships, limted liability conpani es and ot her
formally organi zed entities, the assets of the entity cannot be attached for the
debt of a partner or “owner.”
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If a person is an officer of a corporation, the person is considered an enpl oyee
for laws adm ni stered by EDD and woul d be included in EDD s current
enpl oyer/ enpl oyee records.

SPECI FI C FI NDI NGS

Currently, FTB contracts for various services in accordance with requirenents
outlined in the State Adm nistrative Manual and rules of the Departnent of
General Services. FTB additionally requires that the contracting party agree to
comply with the | aws admi ni stered by FTB, be current in filing returns and
paynment of any taxes, and be in good standi ng.

Under California aw, EDD maintains California s New Enpl oyee Registry.

Enpl oyers are required to report new hires within 20 days of their start-to-work
date. The NER was created in response to a federal nandate. Under federal |aw,
the state may set a civil penalty for enployers that fail to conply with the
reporting requirenent. The penalty shall be |l ess than $25 (or $500 if the failure
is the result of a conspiracy between the enployer and the enpl oyee to not supply
the required report or to supply a false or inconplete report). Under California
law, for enployers that fail to report a new enployee within the tine required, a
penal ty of $24 may be assessed (or $490, if the failure is the result of
conspiracy between the public entity and the contractor not to supply the
required report or to supply a false or inconplete report).

Under this bill, as a public entity FTB would be required, within 20 days after a
contract is executed, to report to EDD the nane and SSN of each sol e proprietor
or the “responsi bl e nmanagi ng person” with which it contracts, unless otherw se

al ready reported to EDD. Any “enployer” who fails to conply with the reporting
requi rement woul d be subject to fines consistent with federal fines for enployers
who fail to report enpl oyees to the new enpl oyee registry.

| npl enrent ati on Consi der ati ons

This bill would affect FTB as:

1. Acontracting state agency. FTB would be required to report the names
and SSN of each sole proprietor or the “responsi bl e managi ng person” wth
which it contracts. Gven that FTB's contracts woul d not be executed in
mass on a given day, this analysis assunes it would report to EDD by paper
document. The follow ng inplenmentation considerations are identified with
respect to this reporting requirenent:

Because this bill would be operative on July 1, 2000, it is presuned that
the reporting requirenent is not intended to apply to contracts in
exi stence on that date. To avoid confusion, the bill should expressly

provide that the act would apply only to contracts either/or first
execut ed and/or extended or renewed on or after July 1, 2000.

The majority of FTB' s contracts are with corporations, and certain mgjor
contracts are with partnerships. For these contractors, the bil
requires the reporting of the name and SSN of the “responsi bl e managi ng
person.” It is unclear whether all corporations and partnershi ps have a
desi gnat ed “responsi bl e nanagi ng person.”
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Al so, the bill provides no consequences if the contracting corporation’s
or partnership’'s “responsi bl e managi ng person” refuses to furnish this
information for reporting purposes.

2. A collector of delinquent child support. Staff anticipated that the
information required to be reported under this bill could be used to issue
wi t hhol ding orders to collect delinquent child support owed by persons who
are being reported. However, to maxim ze the enhancenent to FTB' s child
support collection programand limt unnecessary reporting to EDD, the
followi ng inplenentation considerations are identified:

The bill would require every public entity nmaking a state | oan or grant
to report the recipient’s SSN and enployer’s nane. It is unclear the
purpose for the reporting. |If the recipient of the |oan/grant were an
enpl oyee, this enpl oyee/ enpl oyer information woul d have al ready been
reported under the current NER requirements. It is also unclear whether
the intent is to make the grant or | oan anpbunt subject to collection for
the delinquent child support and whether, if that is the intent, it would
constitute a default of the loan or grant if the paynent were intercepted
t hrough a w thhol ding order for child support rather than for the purpose
for which the I oan was intended (i.e., small business |oan, educational
financial aid).

The bill should require the entity or contractor to report, and EDD to
retain, the nane and address where a withhol ding order could be issued,
if other than the nane and address of the reporting entity. For

exanpl e, the contract may be executed and reported by XXX Agency at its
headquarters of fice address but payable by the Treasurer, Controller or
at a branch address. To be nost effective, FTB s wthhol ding order
shoul d be issued to the “payable” address. |In addition, FTB would need
to know if the reported information pertains to an enpl oyee, contractor,
responsi bl e managi ng person or | oan/grant recipient to determ ne the type
of withholding order it should issue, if any. For instance, FTB woul d

i ssue a child support earnings w thhol ding order for enployees and sol e
proprietor contractors who are obligors, but would not want to i ssue one
agai nst the responsi bl e managi ng person or | oan/grant recipient unless,
of course, they were obligors otherwi se reported as an enpl oyees.

For FTB to attach paynents nmade to subcontractors who are sole
proprietors, the bill should be anended to require that contractors
report their own nanes and addresses and the nanmes and SSNs of their
subcontractors who are sole proprietors.

Techni cal Consi der ati ons

Section 3303 (c)(1)(B) provides penalties for “enployers” who fail to conply
with the section’s reporting requirenents consistent with federal penalties
for failure to report to the NER.  However, it is unclear whether reference
shoul d be made to the state penalties instead of federal penalties.
Additionally, reference to “enployers” in the context of conplying with the
sections’ reporting requirenments should be “public entities.”
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Depart nental Costs

Currently, EDD charges FTB for its use of the NER for child support
purposes. To inmplement this bill, it is uncertain whether EDD would create
a registry for this contractor information in addition to the NER or would
i ncorporate the contractor information into the NER  However, prelimnary
di scussion with EDD indi cates that an additional registry would be created
to administer this bill. |If EDD were to charge FTB to use the contractor
regi stry an amount conparable to the amobunt charged to use the NER
informati on, FTB' s departnental costs would increase in the $6,000 to

$10, 000 range. That cost would be included in the child support collection
program s annual budget, of which 66%is paid through federal reinbursenent
and 34% from the General Fund.

FTB staff anticipates that the other follow ng costs associated with the
bill would be accombdated within FTB s existing budget: (1) reporting of
contract information requirenents to EDD, (2) processing of any wi thhol di ng
orders that may be received by the departnent as a result of the matching of
data between FTB and EDD, and (3) processing of paynents received as a
result of the withholding orders issued to the reporting state agency.

Col l ection Estimte

Based on the results of the FTB's current child support collection program
informati on fromthe DSS, and avail able information from 1099 non-enpl oyee
compensation reporting under current |law, the additional information
reporting required by public entities under Section 4 of this bill would
accel erate or provide additional collections of delinquent child support on
t he order of $500, 000 annually.

Thi s anal ysis assunes the reported information would be captured by EDD and
avai lable to FTB in a form and manner that FTB can use, as di scussed under

i npl enent ati on considerations. This analysis does not consider the possible
changes in enploynent, personal income, or gross state product that could
result fromthis bill.

POSI T1 ON

Pendi ng.



